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Show Me Reform
SB43 and Right to Work

By: Ben McMillen and Ashley Norgard
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Employment Discrimination Laws

 Title VII (fed law) – race, national origin, religion, and sex

– Must file a charge; Damage Caps

 Section 1981 – race and color

– No charge necessary; No Damage Caps 

 Age Discrimination and Employment Act – at least 40

 Americans Disabilities Act – mental/physical disabilities

 Missouri Human Rights Act – all of the above! 
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History of MHRA
 Signed into law in 1959

 Prohibits, as indicated, discrimination based on race, 
color, religion, national origin, ancestry, sex, disability or 
age (40 through 69)

 The law itself made no mention of:
– Causation Standard 
– Individual Liability 
– Jury Trials 
– Damages Caps
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What’s the “Diehl” with Juries?
 Diehl v. O’Malley: Missouri Supreme Court finds 

employees seeking only money damages for violations 
of the MHRA have a state constitutional right to a jury 
trial in state court. 

 Effect: (1) More cases filed in state court; and (2) More 
cases filed in urban areas (St. Louis and Kansas City)
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A Drop in the Bucket: Madness Begins 
 Causation Standard Changes 

– Exclusive (formerly work comp retaliation)
– A Motivating (Title VII)
– The motivating (post MHRA amendments)
– Contributing

 2007: Daugherty v. City of Maryland Heights 

– Before: Missouri courts generally followed the Title VII’s “A Motivating 
Factor” Standard

– After: Disregard federal law and add contributing factor
– Eye dropper in Olympic swimming pool; smallest torn edge, etc. 
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Up “Hill” Battle 
 Hill v. Ford Motor Company

– Individual liability for “supervisors”

– McDonnell-Douglas burden shifting abandoned

– Effect: (1) Cases remain in state court because they 
are not removable, and (2) summary judgment is not 
granted.
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It ain’t personal, just business. 
 McBryde v. Ritenour School District 

– Federal law has always allowed for the “business 
judgment” jury instruction. 

– In essence, the instruction for the jury is not to return 
a verdict for the Plaintiff simply because the jury might 
disagree with the employer’s decision or believes it is 
too harsh or unreasonable.

– McBryde prohibited that instruction. 
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Now or Never…
 Farrow v. St. Francis Medical Center

– Missouri Supreme Court found an employer must
challenge a charge of discrimination's timeliness with 
the MCHR and then via a writ for judicial review under 
RSMo Chapter 536. 

– If an employer did not pursue the timeliness issue 
through both avenues, then it lost its ability to 
challenge a late-filed charge. 

– Process is very different from the process for 
challenging the timeliness of EEOC charges.
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Pay up, Mom and Pop 
 Lost wages, emotional distress, reasonable attorney’s fees, 

and punitive damages

 Title VII has always imposed damages caps based on 
employer size

 Before recent changes, the MHRA did not limit compensatory 
damages based on employer size

 Punitive damages were capped by statute as the greater of 
$500,000 or five times the actual damages. However, “actual 
damages included back pay, front pay, emotional distress, and 
reasonable attorney’s fees, which led to sizable punitive 
damages awards.
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It all went bad…
 Summary judgment became nearly obsolete

 Cases were filed and pursued that would not have been 
before the court imposed changes

 BIG Verdicts in Jackson County alone

– $10 Million on a failure to hire re-application claim

– $20 Million for an employee who was merely 
reassigned to another position
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Finally…some good news!
 In 2011, Governor Jay Nixon vetoed Senate Bill 188, a 

similar bill aimed at reforming the MHRA. 

 In 2016, after Republican Eric Greitens is elected, the 
Missouri House and Senate moved quickly to pass a bill 
that essentially put Missouri in line with Title VII and over 
30 other states. 
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SB 43 to the Rescue 
 Signed into law in June; Took effect August 28, 2017

– “We need to bring Missouri’s standards in line with 38 
other states and the federal government.”

 What it does:
– Adopts “the motivating factor” standard
– Adopts (or returns to) the McDonnell-Douglas burden 

shifting framework for summary judgment
– Abandons liability for individual supervisors
– Adopts damages caps based on employer size
– Creates Whistleblower Protection Act 
– Abrogates certain decisions 
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The Motivating Factor
 Plaintiff must prove race, gender, or age, was “the 

motivating factor” for an employer’s alleged adverse 
employment action

 The motivating factor is defined as “the employee’s 
protected classification actually played a role in the 
adverse action or decision and had a determinative 
influence on the adverse action”

 Also brings back “business judgment” affirmative 
defense (abrogates McBryde v. Ritenour School District)
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Burden Shifting 
 A motion for summary judgment requests that a court find no material issue 

of fact exists in a case and gives the court an opportunity to decide the case 
prior to trial. Under the existing version of the MHRA, summary judgment is 
rarely granted. Under the amendments, employers will have a better 
opportunity to obtain summary judgment.

 The amendments instruct courts to follow the burden-shifting 
framework used by federal courts as set forth in McDonnell Douglas 
Corp. v. Green, where there is no direct evidence of discrimination. 

 (1) the plaintiff must plead and prove facts adequate to support a 
legal claim for discrimination; (2) then, the burden of producing 
evidence shifts to the employer to articulate some legitimate, non-
discriminatory reason for the employer’s conduct; and (3) the burden 
of producing evidence then shifts back to the employee to show that 
the employer’s response and stated reason for its conduct or action 
is merely a pretext for behavior actually motivated by discrimination.
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Individual Liability 
 Bill simply returns MHRA to prior Hill v. Ford universe

 Aligns with Title VII

 Criticism: Individuals will get away with it!

 Reality: Covered by employer. In most cases, the 
individual is only named to avoid removal to federal 
court. 
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Runaway Verdicts More 
 The new statutory damage caps apply to all other actual 

damages, such as “future pecuniary losses, emotional pain, 
suffering, inconvenience, mental anguish, loss of enjoyment 
of life, and other nonpecuniary losses,” and also cover 
punitive damages. The new caps are tiered based on 
employer size as follows:

– $100,000 for employers with between 100 and 200 
employees;

– $200,000 for employers with between 200 and 500 
employees; or

– $500,000 for employers with more than 500 employees.

– Reasonable attorney’s fees still available.
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Whistleblower Protection 
 Replaced “common law” claims
 Now statutorily unlawful to discharge an individual who is a 

“protected person:
– An employee of an employer who reports to an employer 

serious misconduct of the employer that violates a clear 
mandate of public policy as articulated in a constitutional 
provision, statute, or regulation promulgated under statute;

– An employee of an employer who refuses to carry out a 
directive issued by an employer that, if completed, would 
be a violation of the law; or

– An employee of an employer who engages in conduct 
otherwise protected by statute or regulation where the 
statute or regulation does not provide for a private right of 
action. 
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Whistleblower continued…
 Places significant limits on remedies available to whistleblowers.

 Previously, an individual could be awarded compensatory damages, 
punitive damages, and future pay for a wrongful discharge claim. 

 The new framework allows damages to be awarded for back pay 
and medical bills, liquidated damages (i.e., double damages), and 
attorneys’ fees. 

 Liquidated damages are only available if the employee proves by 
clear and convincing evidence that the employer’s conduct was 
outrageous because of the employer’s evil motive or reckless 
indifference to the rights of others. The liquidated damages will be 
treated as punitive damages, and backpay and reimbursement will 
be treated as compensatory damages in a bifurcated trial, if 
requested by a party. 

 An employer may recover attorneys’ fees if the employer 
establishes that the case was without foundation.
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Farrow and McBryde
 As indicated, the act abrogates Farrow and McBryde

– Defendants can now seek a “business judgment” 
instruction (McBryde)

– Timeliness now a jurisdictional prerequisite (Farrow)

 Missouri courts lack jurisdiction to hear a lawsuit if 
the employee does not file a charge within 180 
days of the alleged discriminatory act. 

 MCHR lacks jurisdiction to investigate the charge 
or take any action other than dismissal.

 Defendant may also raise the timeliness defense 
at any time. 
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Biggest Question: Retroactive?
 The Missouri Constitution prohibits the retrospective 

application of laws that operate in a manner that would take 
away or impair a vested or substantial right acquired under 
existing laws, or that would serve to impose new obligations, 
duties, or disabilities with respect to past transactions. Doe v. 
Roman Catholic Diocese of Jefferson City. 

 However, Missouri courts have recognized two exceptions to 
the Missouri’s constitutional ban on the retrospective 
application of laws: (1) when the Legislature manifests a clear 
intent for retrospective application, and (2) when a law that is 
merely procedural and does not affect “substantive rights.”  
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Retroactivity Continued 
 Substantive

– Causation Standard

– Individual Liability 

– Damage Caps

 Procedural

– Burden Shifting 
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Controversy
 NAACP Travel Advisory

 “Jim Crow” Bill

 Conflict of interest

 Harassers no longer held accountable

 Damages caps are unconstitutional
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Impact on Your Company
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Right to Work
 National Labor Relations Act – 14(b)

– RTW Exception

– Union Membership – Not Mandatory

– Union Security Clause Unlawful

– Was set to be effective August 28, 2017
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Fail to Follow
 Misdemeanor for Violating 

 Injunctive Relief / Damages / Attorney Fees
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Who is Covered?
 Public and Private Organizations, but not:

– RLA

– Federal Employers/Employees

– Federal Enclaves

– Pre-empted by Federal Law
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Grandfather Clause
 Does NOT apply to 

Agreements Entered Into 
Before Effective Date Until: 

– Renewal, extension, 
amendment, or modification 
in any respect
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But…Referendum
 Labor attacking to have public 

referendum: 105,000 signatures 
needed

 310,567 Signatures presented on 
August 18, 2017 – puts hold on 
implementation until vote in 2018

 Separate plan in place to put $12.00 
minimum wage on same ballot
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RTW Does Not
 Void any Collective Bargaining Agreement

 Void Dues Check-off Authorizations 

 Require Bargaining Over Union Security

©  2017  H usch  B l ack we l l  LLP

Impact on Operations
 Most Unions extending Collective Bargaining 

Agreements beyond Effective Date

 Why should Companies agree?



© 2017 Husch Blackwell LLP. All Rights Reserved

10/12/2017Annual KC Labor & Employment Seminar

©  2017  H usch  B l ack we l l  LLP

Criticism
 Labor Union’s contend legislation is anti-worker and will 

allow non-members to “free-load” advantages bargained 
for by Union

 Conservative case against RTW: government should not 
interfere with private contracts
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Recent Litigation Developments
 Last week, Missouri Supreme Court declined to hear 

appeal of lower court ruling that paved the way for labor 
unions to place the RTW question on the November, 
2018 ballot

 Questions remain!
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The Seismic Immigration 
Policy Shift of 2017 

By: Toni Blackwood and Kelli Stout
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White House Principles of Immigration

Border Security 

• Substantial increase in ICE and CBP officers

• Idea is to get new officers working in the field fast

• Problems for foreign national business travelers? 

Interior Enforcement

• Increase penalties for those who overstay their visas

•Mandatory E‐Verify 
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White House Principles of Immigration

Merit‐Based Immigration System

• Establish a merit‐based immigration system 
that prioritizes skills and economic 
contributions over family connections

• Creates uncertainty for future of visa 
programs for low‐ and unskilled workers 

• Employer need irrelevant? 
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Buy American, Hire American
 Focuses on the H-1B visa program

 Reform the H-1B program to ensure H-1B visas are 
awarded to the most-skilled or highest paid employees

 Increased scrutiny for certain types of H-1B petitions

– Computer programmers

– Entry-level positions 
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Deferred Action for Childhood Arrivals

 DACA rescinded on September 5, 2017

 Certain DACA grantees eligible for a one-time extension 
of work authorization

– I-9 considerations?   

 Uncertain future of program
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Other changes? 

Interviews for employer‐sponsored green 
card applicants

Rescission or indefinite delay of recent 
immigration‐related regulations 

Renegotiation of NAFTA?
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Navigating the Political Divide:  
Challenges for the Workplace

By: Paul F. Pautler, Jr.
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Roadmap
 What Statutes Are Involved?

 Bright-line Rules

 Gray Areas

 Hypotheticals
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What Laws Are Involved?
 First Amendment applies only to government censorship 

of speech

 Title VII des not directly address politics in the workplace

– Political discussions can lead to harassment or 
discrimination claims

 NLRA applies to both union and non-unionized 
employees

– Section 7 – right to engage in concerted activities

– Section 13 – right to strike
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General Counsel Memorandum
 2008: General Counsel of the NLRB issues guidelines 

regarding political advocacy in the workplace

 This was sparked after several unfair labor practice 
charges were filed regarding employers restricting 
political advocacy in the workplace

 Three main takeaways
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Takeaway 1: Protected Activity
 Non-disruptive political advocacy relating to specific 

employment-related concerns, occurring during 
nonworking time and in nonworking areas, is protected
activity
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Takeaway 1: Protected Activity
 Non-disruptive political advocacy relating to specific 

employment-related concerns, occurring during 
nonworking time and in nonworking areas, is protected 
activity

– There must be a direct nexus to an issue that 
touches the terms and conditions of employment

– Protected:  employee distributing materials 
advocating a candidate’s position on minimum wage

– Non-protected:  employee distributing materials 
merely advocating for a candidate
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Takeaway 1: Protected Activity
 Non-disruptive political advocacy relating to specific 

employment-related concerns, occurring during 
nonworking time and in nonworking areas, is 
protected activity

– “Nonworking time” can be subjectively analyzed

– Must occur in areas such as the breakroom, outside 
the building, etc.
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Takeaway 2:  Policies
 Neutrally applied restrictions on political advocacy in 

working areas on working time are lawful

 But, the policies cannot restrict political advocacy during 
nonworking time in nonworking areas
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Takeaway 2:  Policies
 Neutrally applied restrictions on political advocacy in 

working areas on working time are lawful

– The employer cannot treat political advocacy that 
supports a certain candidate or issue differently than 
advocacy that supports other candidates or issues
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Takeaway 3:  Leaving Work
 If an employee leaves work without permission to attend 

a political function, this is NOT protected strike activity, 
and employers are free to discipline the employee

 Must be neutrally applied
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Practical Example
 Buzz is a Processor at ABC Food Packaging, Inc.
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Company Policies
 Non-distribution:  Employees are not permitted to 

distribute political materials of any kind during working 
time in working areas.  Distribution of political materials 
related to wages, hours, or working conditions are 
permitted in nonworking areas during nonworking times.  
Employees are not permitted under any circumstances 
to use company equipment to create such materials.

 Dress Code:  Employees must wear company-issued 
sanitary attire when on the plant floor.
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 Buzz arrives at work with a stack of “Vote For Bernie 
Sanders For a Higher Minimum Wage” flyers, and begins 
to distribute them on the plant floor.

 Event though he is distributing materials related to terms 
and conditions of his employment, his actions are not 
protected activity because he is doing this during 
working time in a working area.  His actions violate the 
lawful company policy.
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 The HR Manager, approaches Buzz and warns him that 
he is violating the company’s non-distribution policy.  
Infuriated, Buzz tells the HR Manager that he is allowed 
to do whatever he wants because he has the right to free 
speech.

 Buzz is wrong.  Private employers are allowed to restrict 
free speech in the workplace.  This is a common 
misconception that most employees hold regarding their 
workplace rights.
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 A few hours later, Buzz clocks out to take his lunch break in 
the company breakroom.  Upon clocking out, he changes out 
of his work attire and into his “Feel the Bern” t-shirt, and 
begins handing out his flyers to a co-worker who is also on 
her lunch break.

 Buzz is not violating any policies here.  He is in compliance 
with the dress code because he is off the plant floor.  Also, he 
is not violating the non-distribution policy because he is 
proliferating his political message during nonworking time in a 
nonworking area.  This type of behavior is protected under 
Section 7.
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 After clocking back in after lunch, Tim returns to the plant 
floor and sees another co-worker handing out “Vote for 
Trump” flyers to all the employees.  Buzz complains to 
HR, but HR ignores him.

 The co-worker’s activity not only violates the company 
policy, but it is also unprotected under Section 7 because 
it does not relate to the terms and conditions of 
employment.  Also, the company is discriminatorily 
applying its policy by letting one candidate be advocated 
for, but not the other.
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 In response, Buzz heads straight to the company copier 
and begins printing hundreds of his Bernie Sanders 
Minimum Wage flyers.

 Buzz is violating the company policy.  The company 
policy is valid, even though Buzz’s flyers relate to the 
terms and conditions of employment.  Employers have a 
legitimate interest in limiting the use of work resources 
for personal materials.  But as always, it must be 
neutrally applied.
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 Even though Buzz still has three hours left before his shift ends, 
he abruptly leaves work to go attend the nearest Bernie 
Sanders rally.  HR calls Buzz and disciplines him.

 The company is permitted to discipline Buzz because leaving 
work early to attend a political function is not protected strike 
activity under Section 13, and also because he engaged in 
other unprotected activity earlier in the day.  But it is crucial to 
note that because Buzz also engaged in protected activities
earlier in the breakroom, a potential retaliation claim could be 
made.
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In Sum
 Advocating for political candidates or issues is a 

protected activity if done during nonworking time and in a 
nonworking area

 Non-distribution/solicitation policies are valid, and 
recommended, if they do not restrict protected activities

 If an employee leaves work early without permission to 
attend a political function, he/she may be subjected to 
discipline
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Final Thought: NFL Controversy
 Can Owners prohibit kneeling?

 Should they?

 What considerations?
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ERISA and IRS Electronic 
Disclosure Requirements

By: Pat Martin
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General Rule

The general rule is that a plan administrator 
must use measures reasonably calculated to 
ensure actual receipt of the documents by 
participants and beneficiaries and take 
reasonable steps to ensure that the method 
of delivery is likely to result in full 
distribution.
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Two Sets of Rules
 The Department of Labor and the Internal Revenue 

Service have each announced rules for electronic 
delivery of the documents under their respective 
jurisdictions—and the rules are different for each!

 Because the Department of Labor rules are generally 
more restrictive, most plan sponsors will use those rules 
for all documents. 
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Types of Documents--DOL
 Summary plan description

 Summaries of material modification

 Plan benefit statements

 Summary annual reports

 QDIA notices

 Annual participant fee disclosure notices
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Types of Documents--IRS
 Special Tax Notice for distributions

 Safe Harbor Plan notices for 401(k) plans

 Automatic Contribution Plan Notices

 Benefit Reduction (204(h)) Notices

 QJSA and QPSA Explanations for plans with annuity 
options for distributions
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Hand Delivery

Hand delivery to an employee at his or her 
work site is acceptable. However, in no case 
is it acceptable merely to place copies of the 
documents in locations frequented by 
participants.
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U.S. Mail

Documents may be distributed via first, 
second or third-class mail; provided that 
distribution by second or third-class mail is 
acceptable only if return and forwarding 
postage is guaranteed and address 
correction is requested.
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Electronic delivery
 Types of electronic delivery:

– Email

– Intranet posting

– Internet posting on third party site (such as a 
recordkeeper)
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Electronic Delivery

A plan administrator may satisfy its 
disclosure requirements electronically 
provided the following requirements are 
met:
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Electronic Delivery

1. The administrator takes appropriate and necessary 
measures reasonably calculated to ensure that the 
system for furnishing documents results in actual 
receipt of the information and protects the confidentiality 
of personal information relating to the individual’s 
accounts and benefits;
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Electronic Delivery

2. The electronic documents are prepared and furnished in 
a manner that is consistent with the style, format and 
content applicable to the hard copy document;
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Electronic Delivery

3. Notice is provided to each individual, at the time the 
document is furnished electronically, that apprises the 
individual of the significance of the document when it is 
not otherwise reasonably evident and of the right to 
request and obtain a paper version of the document; 
and
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Electronic Delivery

4. Upon request, the individual is furnished a paper 
version of the applicable documents.
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Department of Labor Regulations

The Department of Labor regulations identify 
two categories of persons for purposes of 
the electronic disclosure rules. 
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Department of Labor Regulations

The first category of persons consists of 
participants who routinely use a computer 
as an integral part of their day to day 
duties with the employer.
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Department of Labor Regulations

The second category of persons under the 
regulations consists of participants and 
beneficiaries who do not routinely access a 
computer as an integral part of their duties 
for the employer and therefore are 
reasonably expected to access the 
electronic information beyond the workplace.
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Department of Labor Regulations

With respect to this category of persons, the 
following additional requirements must be 
met:

©  2017  H usch  B l ack we l l  LLP

Department of Labor Regulations

a. The individual must affirmatively consent, 
in an electronic or non-electronic form, in 
receiving documents through electronic 
media;
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Department of Labor Regulations

b. In case of documents to be furnished 
through the internet or other electronic 
communication network, the individual must
i. Provide an e-mail address for the receipt of documents; 

and

ii. Affirmatively consent or confirm consent electronically in 
a manner that reasonably demonstrates the individual’s 
ability to access information in the electronic form.  (For 
example, the employer may maintain an electronic record 
or those participants who have successfully accessed the 
computer network confirming that they have the ability to 
obtain the materials online);
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Department of Labor Regulations
c. Prior to consenting, the individual must be 

provided a clear and conspicuous statement in 
either an electronic or non-electronic form, 
indicating:
 The types of documents to which the consent applies;

 The consent may be withdrawn at any time;

 The procedures for withdrawing consent and for updating 
an individual’s address for receipt of electronic information; 

 The right to obtain a paper version of the documents free 
of charge; and 

 any hardware requirements for accessing and obtaining 
the documents electronically.
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Department of Labor Regulations

d. Following the individual’s initial consent, if a 
change to the hardware or software 
requirements is needed to access the 
electronic information, the individual must:
 Be provided with a statement of the revised hardware or 

software requirements;

 Be given the right to withdraw his or her consent without 
charge and without the imposition of any condition or 
consequence; and

 Re-consent to the continued receipt of documents 
through electronic media.
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Summaries of Benefits and Coverage

 A special rule applies to Summaries of Benefits and 
Coverage required under the Affordable Care Act.

 For employees who are already enrolled in the plan, the 
general rules apply.

 For employees not yet enrolled in the plan and who do 
not have computer access as part of their job, advance 
consent to receive documents electronically is not 
required.  The employee must be notified by email or by 
paper mailing (such as a postcard) regarding the 
availability of the SBC and have the right to request a 
paper copy.
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Bathrooms to Boardrooms:
Gender Identity Issues in the 

Workplace

By: Jenna P. Brofsky and Loren S. Foy
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Terminology
 Sexual Orientation

– An inherent or immutable enduring emotional, romantic or sexual 
attraction to members of the same and/or opposite sex

– Separate from an individual’s gender identity

 Gender Identity

– One's innermost concept of self as male, female, a blend of both 
or neither – how individuals perceive themselves and what they 
call themselves

– One's gender identity can be the same or different from their sex 
assigned at birth

– Cisgender: A term used to describe a person whose gender 
identity aligns with those typically associated with the sex 
assigned to them at birth
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Terminology
 LGBTQ: Lesbian, Gay, Bisexual, Transgender, Queer and/or Questioning

– Lesbian: a woman who is emotionally, romantically or sexually attracted 
to other women

– Gay: a person who is emotionally, romantically or sexually attracted to 
members of the same gender

– Bisexual: a person who is emotionally, romantically or sexually attracted 
to more than one sex, gender or gender identity though not necessarily 
simultaneously, in the same way or to the same degree

– Transgender: an umbrella term for people whose gender identity and/or 
expression is different from cultural expectations based on the sex they 
were assigned at birth. Being transgender does not imply any specific 
sexual orientation. Therefore, transgender people may identify as 
straight, gay, lesbian, bisexual, etc.

– Queer: a term people often use to express fluid identities and 
orientations. Often used interchangeably with LGBTQ

– Questioning: a term used to describe people who are in the process of 
exploring their sexual orientation or gender identity
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Overview of Laws & Protections
 Title VII of the Civil Rights Act of 1964

 Family and Medical Leave Act

 Americans with Disabilities Act

 State & Local Anti-Discrimination Statutes
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Title VII of the Civil Rights Act
 Title VII

– Prohibits discrimination in the workplace because of sex

 No statutory federal laws that explicitly protect LGBTQ 
individuals from sexual orientation or gender identity 
discrimination in the workplace

 Note: Some state laws prohibit employment 
discrimination on the basis of sexual orientation only 
and/or gender identity

 Kansas and Missouri do not currently have such laws
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Differing and Changing Interpretations

 EEOC v. Federal Courts v. Current Administration

– EEOC: interprets and enforces Title VII as forbidding any 

employment discrimination based on gender identity or sexual 

orientation

– Federal courts: have not fully adopted nor fully rejected EEOC’s

interpretation 

– Administration: Title VII does not reach sexual orientation 

discrimination and, on October 4, 2017, announced its position 

that Title VII does not prohibit discrimination “based on gender 

identity per se, including transgender status”
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Title VII: EEOC Enforcement

 LGBTQ claims on front burner (for now)

 According to the EEOC, LGBTQ employees are covered 

under Title VII regardless of contrary state or local laws 

– Gender identity discrimination is sex discrimination

– Sexual orientation discrimination is sex discrimination
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Title VII: Supreme Court 
 Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)

– The Supreme Court recognized that employment 
discrimination based on sex stereotypes (e.g., 
assumptions and/or expectations about how persons 
of a certain sex should dress, behave, etc.) is 
unlawful sex discrimination under Title VII. 
 “In the . . . context of sex stereotyping, an 

employer who acts on the basis of a belief that a 
woman cannot be aggressive, or that she must not 
be, has acted on the basis of gender.”
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Title VII: Gender Identity
 Smith v. City of Salem (6th Cir. 2004)

– Using the “sex stereotyping theory,” determined that 
discrimination against an individual for gender-
nonconforming behavior violates Title VII irrespective 
of the cause of the behavior.

 Cf. R.M.A. v. Blue Springs R-IV School District (Mo. 
App. W.D. July 18, 2017)
– For the purposes of the MHRA
 “Discrimination on the grounds of sex” was not 

intended to protect individuals transitioning from 
one sex to another.
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Title VII: Sexual Orientation 
 Hively v. Ivy Tech (7th Cir. 2017) the Seventh Circuit became first 

U.S. Court of Appeals to hold Title VII prohibits discrimination on the 
basis of sexual orientation

 Evans v. Georgia Regional Hospital (11th Cir., March 10, 2017) 
concluding that discharge on the basis of sexual orientation is not 
prohibited by Title VII

– Appeal pending before the United States Supreme Court

 Christiansen v. Omnicom Group (2nd Cir., March 27, 2017) 
affirming its decision that Title VII does not prohibit discrimination on 
the basis of sexual orientation
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Trump Administration 
 Unpredictable  

 On January 31, 2017, the White House announced that 
Obama’s Executive Order protecting LGBTQ employees 
working for federal contractors will remain intact 
(Executive Order 11478) 

 DOJ recently filed an amicus brief taking the position that 
Title VII does not protect sexual orientation 
discrimination

 On October 4, 2017, DOJ issued memorandum taking 
the position that Title VII does not protect gender identity
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 FMLA provides Leave to Same-
Sex Spouses. Not Domestic 
Partners. No clear guidance on 
gender transition
– To qualify for FMLA requires 

the employee to have a 
“serious health condition” 
which would include 
treatment for gender 
dysphoria

– Is sex reassignment surgery 
a serious health condition? 
Or “cosmetic surgery”?

– Robinson v. Dignity Health
(N.D. Cal.) (current litigation)

 ADA offers protections only for 
“disabled” individuals

 Expressly excludes 
“transvestism, transexualism, 
pedophilia . . . Gender identity 
disorders not resulting from 
physical impairments, or other 
sexual behavior disorders” from 
the definition of a “disability.”

 Some states recognize gender 
dysphoria and related 
“disorders” as a “disability.”
– Blatt v. Cabela's Retail, 

Inc., No. 5:14-CV-04822, 
2017 WL 2178123 (E.D. Pa. 
May 18, 2017) 

FMLA & ADA
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State laws & Protections
20 states (plus DC) prohibit 
discrimination based on gender identity 
and sexual orientation by statute or 
regulation

2 states prohibit discrimination 
based on sexual orientation 
only by statute or regulation 

California

Colorado

Connecticut

Delaware

Hawaii

Iowa

Illinois

Massachusetts

Maryland

Maine

Minnesota

New Jersey

New York

New Mexico

Nevada

Oregon

Rhode Island

Utah

Vermont

Washington

District of 
Columbia

New Hampshire

Wisconsin
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Where the Rubber Meets the Road
 Hostile work environment claims

 Name changes

 Dress codes

 Bathrooms
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Practical Tips: Hostile Work Environment

 Asking Appropriate Questions & Avoiding Inappropriate Questions 

– Ask: What name do you prefer?

 Avoid: Are you a real “man” (or “woman”)?

– Ask: What gender pronouns do you prefer? 

 Avoid: What are you?

– Ask: How do you identify?

 Avoid: Have you undergone surgery?

– Ask: Are there ways that I can help to make your work 

environment more supportive?

 Avoid: Are you taking hormones?
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Practical Tips: Name Changes & Dress 
Codes
 Name Changes. Legal company records should reflect the employee’s

legal name (ex: Form W-2). All (non-legal) references to the employee's

name and gender should be consistent with the employee's gender identity

and expression

– Remind employees to immediately notify HR once names have been

legally changed

 Dress Codes. Maintain gender neutral dress codes. For example, “all

employees are expected to dress in a neat, clean, and professional manner”

– Avoid use of pronouns in any dress code or appearance policy

– Avoid stereotypical clothing requirements and clothing requirements

based on sex
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Practical Tips: Bathrooms
 General Rule: You know your workplace culture best and when in doubt, seek counsel. 

– Allow all employees access to the bathroom that corresponds with their gender 
identity (and consider implementing written policies to that effect) once they begin 
living and working full-time in the gender that reflects his or her gender identity

– Do not require employees to provide proof of any particular medical procedure in order 
to have access to a bathroom facility 

 EEOC & OSHA Guidance 

– All employees must have access to restrooms that correspond with their gender 

identity

 This position may change based on the current Administration’s position on 

similar issues.

– Cannot require employees to provide medical or legal documentation of gender 

identity or condition bathroom access on proof of a sex reassignment surgery 

– Employers cannot get around this requirement by offering the employee access to a 

single sex or private bathroom
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Best Practices for an Evolving 
Legal Landscape
 Adopt policies that cover sexual orientation and gender identity

– Non-discrimination/non-harassment/EEO policies

– Affirmative Action Plans

– Review definitions of “spouse” in health benefit policies 

 Maintain confidentiality during transition process and be sensitive –
like any other significant life experiences, such as hospitalization or 
family difficulties

 Train managers and supervisors on best practices involving LGBTQ 
employees in the workplace & consider sensitivity training for all 
other employees
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MEDICAL INQUIRIES: 
Can I ask that?

By:  Julianne Story 
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Americans With Disabilities Act 
(as amended)

Prohibits discrimination 
based on actual or 

perceived disabilities

Requires interactive 
process and reasonable 

accommodation for 
applicants and 

employees

3-Pronged definition of 
“disability”

-Physical or mental impairment 

-Record

-“Regarded as”
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Medical Examinations & Inquiries

 Balance interests of individual and employer

 Different rules apply depending on the stage of 
the relationship

 In general: 
– “Job-related”

– “Consistent with business necessity”

©  2017  H usch  B l ack we l l  LLP

Medical Examinations & Inquiries

A “disability-related 
inquiry” is a 

question or series of 
questions that is 

likely to elicit 
information about a 

disability

A “medical 
examination” is a 
procedure or test 

that seeks 
information about 

an individual’s 
physical or mental 

impairments or 
health
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Can I ask an applicant if she will need 
reasonable accommodation to perform the job?

Generally, no.

But: 

Yes, if in 
discussion about 
ability to perform 
job duties:
- Obvious disability

- Voluntary disclosure of 
disability

- Voluntary disclosure of need 
for accommodation
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Can I ask an applicant if she has any 
medical conditions that would prevent her 
from doing the job?

ask if applicant has a disability or about 
nature/severity of such disability

“regarded as”

- If applicant is able to perform job-related 
functions.

- All applicants to demonstrate ability

- Single out for demonstration if disability is 
obvious or disclosed voluntarily

Employer
Cannot

Employer
Can:

Beware
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Can I ask an applicant to submit to a 
medical examination?

Treat everyone in same job class similarly

Maintain confidentiality

The examination must be tailored to the job 
at issue

Take action only for reasons that are job-
related and consistent with business necessity

Parker v. Crete Carrier Corporation  (10th Cir. 2016)
EEOC v. BNSF Railway  (8th Cir. 2017)

Yes, if 
post-offer
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Can I ask an employee for medical 
certification of his ability to do the job?

 Fit for Duty Exam if there is objective reason to question:
– Ability to perform the job

– Whether the employee poses a “direct threat” to self or 
others

 The exam must be job-related and consistent with 
business necessity

 Adair v. City of Muskogee (10th Cir. 2016)
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Can I ask an employee for medical 
support for a diagnosis in connection 
with a request for accommodation?

Employer can 
ask for medical 
support of the 

condition and the 
need for 

accommodation

“Diagnosis” may 
or may not 
provide the 

needed 
information

Requests for 
information 
should be 

narrowly tailored
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Can I ask an employee to report if 
he/she is taking prescription 
medications?

Generally, no

Employer can ask if taking 
medication that would impair ability to safely perform job 
duties or if in a safety sensitive position

Williams v. FedEx Corporate Services (10th Cir. 2017)
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Can I ask an employee to go for 
psychological counseling?

A counseling 
requirement can be 

a medical 
examination

Inquiries into an 
employee’s 

psychiatric health 
may be permissible 

if they reflect 
concern for 

employee safety or 
public at large

“It depends”

Coffman v. Indianapolis Fire Dept (7th Cir. 2009)
Kroll v. White Lake Ambulance Auth. (6th Cir. 2014)
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Can I ask an employee to submit to 
drug/alcohol treatment and monitoring 
as a condition of employment?

 Generally, yes

 Current illegal drug users are not entitled to ADA 
protection

 In recovery or following rehabilitation, employee is 
entitled to protection

 Burdensome testing program may be problematic

 Williams v. FedEx Corporate Services (10th Cir. 2017)
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Can I ask an employee who just 
returned from vacation in Colorado to 
submit to a drug test?

 Generally, yes

 A test for illegal drug use is not “disability-related inquiry” 
or a “medical examination”

 Reasonable suspicion
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Can I ask an employee on extended 
leave to give a date certain for his 
return?

 Generally, no

 Leave may be a reasonable
accommodation

 Follow up is permitted to 
determine “undue hardship”
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Can I ask an employee to return to 
work upon expiration of 12 weeks of 
FMLA leave or face termination?

No, because 
“no fault” rules are 

inconsistent with the ADA

Yes, because
- An employee who needs long-
term leave is not a “qualified 
individual” and

- “an extended leave of absence 
does not give a disabled individual 
the means to work; it excuses his 
not working.”

EEOC and case law
(EEOC v. United Parcel Serv. 
Inc. (7th Cir. 2016))

But now Severson v. Heartland 
Woodcraft, Inc. (7th Cir. 2017)
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Cannabis and the Workplace: 
A Guide for Employers

By: Chris Ottele
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Federal Requirements

Controlled 
Substances Act

Drug Free 
Workplace Act

Department of 
Transportation 
Guidelines 
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Controlled Substances Act – Schedule I

High potential for abuse and the 
potential to create severe 
psychological or physical dependence. 

No currently accepted medical 
treatment use in the U.S.

There is a lack of accepted safety for 
use of the drug or substance under 
medical supervision.
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Drug Free Workplace Act of 1988

An organization that 
receives a federal contract 
of $100,000 or more

Any organization receiving 
a federal grant (any size)
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Drug Free Workplace Act of 1988

“publish[] a statement notifying employees that the 
unlawful . . . use of a controlled substance is prohibited 
in the [employer’s] workplace and specify[] the actions 
that will be taken against employees for violations of the 
prohibition . . . . ” 41 U.S.C. §§ 8102(1)(A); 8103(1)(A).

Employers must make a “good faith effort” to inform 
employees of the dangers of drug abuse and provide 
information about drug counseling and rehabilitation 
programs.  Id. at §§ 8102(1)(G), 8103(1)(G).
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U.S. Department of Transportation

Safety Sensitive Positions

Pre‐employment, 
reasonable suspicion, 
random, and post‐
accident testing
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The States
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Medical Marijuana
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Recreational Marijuana
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State Laws on Personal and Medical 
Marijuana Use

Personal Use  Medical Use 

Arizona No Allows for medical use (Ariz. Rev. Stat. Ann. 
§ 36‐28.1)

Colorado Allows for recreational use (Colo. Const. art. 
XVIII, § 16)

Allows for medical use (Colo. Const. art. 
XVIII, §§ 14, 16)

D.C. Allows for recreational use (D.C. Initiative 
Measure 71)

Allows for medical use (D.C. Code Ann. § 7‐
16B) 

Kansas No No

Illinois No Allows for medical use (410 Ill. Comp. Stat. 
130)

Missouri No No

Nebraska No No

Tennessee No No

Texas No No

Wisconsin No No
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Colorado: Coats v Dish Networks

Lawful Off‐Duty Activities 
Statute (LODAS)

Off‐duty use of medical 
marijuana no protected 

Marijuana use not 
“lawful”
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Coats
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Reasonable Accommodation - Statutes
NEW YORK

• Registered medical marijuana users are considered to have a disability 
under New York fair employment practices law. 

ARIZONA

• Prohibits discrimination based on status as a registered medical marijuana 
patient or positive drug tests unless used, possessed or impaired at work 
during work hours. 

NEVADA 

• Reasonable accommodations, but only if no threat of harm or danger to 
persons or property, no undue hardship, and employee can fulfill all of his 
or her job responsibilities. 

ILLINOIS 

• Can’t penalize solely because of status as registered users of medical 
marijuana

©  2017  H usch  B l ack we l l  LLP

Massachusetts

Barbuto v. Advantage 
Sales and Marketing LLC 
(2017)

Employers required to 
reasonably accommodate 
off‐duty use of medical 
marijuana
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